STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
PRE- CAST SPECI ALTI ES, | NC.,
Petiti oner,
VS. CASE NO. 91-2957BI D

PALM BEACH COUNTY SCHOCL BOARD,

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case on May 28, 1991,
in West Pal m Beach, Florida, before Stuart M Lerner, a duly designated Hearing
Oficer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Fred A C anelli, Vice President
Pre- Cast Specialties, Inc.
5600 Nort hwest 72nd Avenue
Mam , Florida 33166

For Respondent: Robert A. Rosillo, Esquire
School Board of Pal m Beach County
3970 RCA Boul evard, Suite 7010
Pal m Beach Gardens, Florida 33410

STATEMENT OF THE | SSUES

VWhet her Respondent shoul d sustain Petitioner's challenge to the prelimnary
determ nation to reject Petitioner's bid as not responsive to Respondent's
Invitation to Bid No. SB 91C 284V and to award the contract to another bidder
that submitted a hi gher bid?

PRELI M NARY STATEMENT

By letter dated May 6, 1991, Petitioner filed a witten protest contesting
Respondent's initial decision (1) to deem Petitioner's bid not responsive to
Respondent's Invitation to Bid No. SB 91C 284V because of Petitioner's failure
"to return [with its bid] page No[s]. 3 & 4 of [the] special conditions," and
(2) to award the contract to South Eastern Prestressed Concrete, Inc., instead
of Petitioner. On May 13, 1991, the matter was referred to the Division of
Admi ni strative Hearings for the assignment of a Hearing O ficer to conduct a
hearing on the matter.

Two witnesses testified at hearing: Betty Hel ser, Respondent's Director of
Purchasing; and Fred A. Cianelli, Petitioner's Vice President. 1In addition to
the testinony of these two w tnesses, two exhibits were offered and received



into evidence: the bid submitted by Petitioner; and the bid submtted by South
Eastern Prestressed Concrete, Inc.

At the close of the evidentiary portion of the hearing on May 28, 1991, the
Hearing Oficer announced on the record that post-hearing submttals had to be
filed no later than ten days followi ng his receipt of the transcript of the
hearing. The Hearing transcript was filed on June 12, 1991. Respondent filed a
proposed recommended order on that same day. Al of the findings of fact
proposed by Respondent in its proposed recomended order have been accepted and
i ncorporated in substance, although not necessarily repeated verbatim in this
Recomended Order. To date, Petitioner has not filed any post-hearing
subm ttal.

FI NDI NGS OF FACT
Based on the record evidence, the follow ng Findings of Fact are nade:

1. On March 12, 1991, Respondent issued Invitation to Bid No. SB 91C- 284V
(hereinafter referred to as the "ITB") through which Respondent solicited the
subm ssion of bids to supply Respondent with prestressed concrete poles for a
one year period beginning May 16, 1991

2. The ITB was a multi-page docunent with various conponent parts.

3. Bidders were instructed on the first page of the ITB to conplete and
"RETURN ONE COPY OF ALL BI D SHEETS AND THI S [ Bl DDER ACKNOWL.EDGVENT] FORM "

4. They were advised el sewhere on the first page of the ITB that "[o0]ne
copy of all bid docunents that ha[d] page nunmbers, and this executed Invitation
to Bid [Bidder Acknow edgnment] [Florm[had to] be returned for the Bid to be
consi dered. "

5. The advi senent concerning the requirenent that all nunbered pages had
to be returned for a bid to be considered was repeated at the bottom of each
nunbered page of the |ITB.

6. Directly beneath the Bi dder Acknow edgment Formon the first page of
the 1 TB was the followi ng provision

This Invitation to Bid, Ceneral Conditions,
Instructions to Bidders, Special Conditions,
Speci ficati ons, Addenda and/or any ot her
perti nent docunent forma part of this
proposal and by reference are made a part

t her eof .

7. The 1 TB further provided, anmong other things, that "[i]n the best
i nterest of [Respondent], [Respondent] reserve[d] the right to reject any and
all bids and to waive any irregularity in bids received."

8. Petitioner and South Eastern Prestressed Concrete, Inc. (South Eastern)
submitted the only bids in response to the | TB.

9. In accordance with the ITB' S instructions, Petitioner conpleted and
returned to Respondent the Bid Summary Sheet, on which it indicated its price
offer. It also conpleted and executed the Bi dder Acknow edgnment Form and

returned it, along with the entire first page of the ITB, to Respondent.



10. Petitioner, however, failed to return, as part of its bid submttal
all of the nunbered pages of the ITB. OQOritted fromPetitioner's submttal were
nunbered pages 3 and 4. These nissing pages contai ned paragraphs A through N
of the ITB's Special Conditions, which covered the followi ng subjects: A
Scope; B. Delivery; C  Award; D. Termof Contract; E  Brand Nane; F
Catalog Cuts; G Estimated Quantities; H Bid Exenpt; |. Bidders
Responsibility; J. Corrections; K. Joint Bidding, Cooperative Purchasing
Agreenent; L. Wthdrawal; 1/ M Mnority Certification Application; and N
Public Entity Crines.

11. There was not hing on nunbered pages 3 and 4 of the ITB that the bidder
needed to fill out or sign. Wile paragraphs M and N. of the ITB' s Speci al
Conditions did make reference to certain fornms that the bidder had to conplete
and subnmit to Respondent, these forns did not appear on either nunbered page 3
or nunbered page 4. They were separate docunments. Petitioner conpleted these
forns and submitted themto Respondent pursuant to the requirenments of the
Speci al Conditions.

12. Petitioner did not propose in its bid submttal any contract ternms or
conditions that were at variance with those set forth in paragraphs A through
N. of the I'TB' s Special Conditions.

13. Petitioner did not intend to signify, by failing to return nunbered
pages 3 and 4, any unwillingness on its part to adhere to contract terns and
conditions set forth on those pages.

14. O the two bids submitted in response to the 1 TB, Petitioner's was the
| onest .

15. A prelimnary determ nation, though, was made to reject Petitioner's
bi d because Petitioner had not returned nunbered pages 3 and 4 of the ITB and to
award the contract to South Eastern as the | owest responsive bidder. It is this
prelimnary determination that is the subject of the instant bid protest filed
by Petitioner.

CONCLUSI ONS OF LAW

16. District school boards in this State, with certain limted exceptions
not applicable to the instant case, are required to purchase comodities and
services through the process of conpetitive bidding. Section 237.02(2), Fla.
Stat.; Fla. Admn. Code Rule 6A-1.012.

17. 1t has been said on nore than one occasion that conpetitive bidding
requi renents, such as those inposed upon district school boards, have as their
pur pose and object the foll ow ng:

[T]o protect the public against collusive
contracts; to secure fair conpetition upon
equal terns to all bidders; to renmove not
only collusion but tenptation for collusion
and opportunity for gain at public expense;
to close all avenues to favoritismand fraud
in various forms; to secure the best val ues
for the [public] at the | owest possible
expense; and to afford an equal advantage to
all desiring to do business with the



[governnent], by affording an opportunity for
an exact conparison of bids.

Wester v. Belote, 103 Fla. 976, 138 So. 721, 723-24 (Fla. 1931); Harry Pepper &
Associ ates, Inc. v. Gty of Cape Coral, 352 So.2d 1190, 92 (Fla. 2d DCA 1977).

18. In soliciting and accepting conpetitive bids, a district school board
has wi de discretion. See D.OT. V. Goves-Watkins Constructors, 530 So.2d 912,
913 (Fla. 1988); Liberty County v. Baxter's Asphalt & Concrete, Inc., 421 So.
2d 505, 507 (Fla. 1982). It has "the authority to reject any or all bids" and
to accept, what it deens to be, "the |owest and best bid." Fla. Adm n. Code
Rul e 6A-1.012.

19. Its discretion with respect to these matters, while broad, is not
unbridled. It nust exercise such discretion in a manner that is not illegal
di shonest, fraudulent, arbitrary, unreasonable, capricious or in any other way
that woul d subvert or underm ne the purpose and object of conpetitive bidding.
See DO T. v. Goves-Watkins Constructors, 530 So.2d 912, 913-14 (Fla. 1988);
Caber Systens v. Departnent of General Services, 530 So.2d 325, 336 (Fla. 1st
DCA 1988); Couch Construction Conpany, Inc. v. Departnent of Transportation,
361 So.2d 172, 175 (Fla. 1st DCA 1978); Wod-Hopkins Contracting Conpany V.
Roger J. Au & Son, Inc., 354 So.2d 446, 450 (Fla. 1st DCA 1978).

20. In exercising its discretion, a district school board nmay not accept a
bid that is materially at variance with the invitation to bid. "However,
al t hough a bid containing a material variance is unacceptable, not every
deviation fromthe invitation to bid is material. It is only material if it
gi ves the bidder a substantial advantage over the other bidders and thereby
restricts or stifles conpetition.” Tropabest Foods, Inc. v. Departnent of
Ceneral Services, 493 So.2d 50, 52 (Fla. 1st DCA 1986). If it does not provide
the bidder with such a pal pable conpetitive advantage, it constitutes a m nor
irregularity that should be waived by the school board. See Robinson
Electrical Co., Inc. v. Dade County, 417 So.2d 1032, 1034 (Fla. 3d DCA 1982).

21. The outcone of the instant bid protest hinges upon whet her
Petitioner's failure to return nunbered pages 3 and 4 of the ITB was a materi al
variance that rendered the bid invalid or rather a minor irregularity that
shoul d be waived. 2/ Respondent has heretofore taken the position that it was
the former. According to Respondent, by failing to return these nunbered pages,
Petitioner "left out™ of its bid the "material" contract terns and conditions
specified in these m ssing pages.

22. If Petitioner's failure to return these nunbered pages had the effect
suggest ed by Respondent of excluding fromthe bid these contract terns and
conditions, the Hearing Oficer would agree with Respondent that there was a
mat eri al variance that required Respondent to reject the bid as non-responsive.
Such is not the case, however. Although Petitioner may not have returned these
nunbered pages, its bid nonetheless included the terns and conditions found on
t hese pages.

23. On the first page of the ITB, which Petitioner did return, was the
foll owi ng statement appearing directly beneath the Bi dder Acknow edgnent Form
that Petitioner conpleted and executed:

This Invitation to Bid, CGeneral Conditions,
Instructions to Bidders, Special Conditions,
Speci ficati ons, Addenda and/or any ot her



perti nent docunment forma part of this
proposal and by reference are nmade a part
t her eof .

"It is a generally accepted rule of contract law that, where a witing expressly
refers to and sufficiently describes another docunent, that other docunent, or
so nuch of it as is referred to, is to be interpreted as part of the witing."
OBS Conpany, Inc. v. Pace Construction Corporation, 558 So.2d 404, 406 (Fla.
1990). Applying this "generally accepted rule of contract |law' to the facts of
the instant case, the Hearing Oficer concludes that the contract terns and
conditions found on nunbered pages 3 and 4, having been incorporated by
reference, were a part of Petitioner's bid, notw thstanding that these pages
were not returned with the bid.

24. Petitioner's failure to return these pages, while contrary to the
directions set forth in the 1TB, has not given it any pal pabl e conpetitive
advant age over South Eastern, which foll owed these directions and returned these
pages with its bid. Accordingly, this omssion on its part should be viewed,
not as a material variance that renders its bid invalid, but as a m nor
irregularity that should be waived by Respondent.

25. Because Petitioner submtted the | owest and best bid and its bid did
not vary in any material manner fromthe requirenents of the ITB, it should be
awar ded the contract advertised in the | TB.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
her eby

RECOMVENDED t hat t he Pal m Beach County School Board enter a final order
sustaining the instant bid protest and awarding to Petitioner the contract
advertised in Invitation to Bid No. SB 91C 284V.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 24th day of
June, 1991.

STUART M LERNER

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399- 1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 24th day of June, 1991
ENDNOTES

1/ This paragraph provided as foll ows:

A bidder wishing to withdraw a bid for any
reason, after the final call for bids at the



designated time of opening, may not do so
unless a witten request is subnmitted to the
Superi ntendent of the School Board of Pal m
Beach County giving reasons for bid w thdrawal .
I f recommended by the Superintendent, this
request will be submtted to the Board for
their consideration.

2/ That Petitioner failed to return these pages as required by the ITB is
uncont r overt ed.

COPI ES FURNI SHED:

Robert A. Rosillo, Esquire

O fice of General Counsel

The School Board of Pal m Beach County, Florida
3970 RCA Boul evard

Suite 7010

Pal m Beach Gardens, Florida 33410-4283

Fred A, Canelli, Vice President
Pre- Cast Specialties, Inc.

5600 Nort hwest 72nd Avenue
Mam , Florida 33166

Faye Robnolte, Manager - Pole Division
Sout h Eastern Prestressed Concrete

860 Benoi st Farns Road

Post O fice Box 15043

West Pal m Beach, Fl orida 33416-5043

Abbey G Hairston, General Counsel

The School Board of Pal m Beach County, Florida
3970 RCA Boul evard, Suite 7010

Pal m Beach Gardens, Florida 33410-4283

Betty Hel ser, Director of Purchasing

The School Board of Pal m Beach County, Florida
3980 RCA Boul evard, Suite 8044

Pal m Beach Gardens, Florida 33410-4283

Ri ck Chuma, Assistant Director of Purchasing
The School Board of Pal m Beach County, Florida
3980 RCA Boul evard, Suite 8044

Pal m Beach Gardens, Florida 33410-4293

Henry Boekhof f

Assi stant Superintendent for Adm nistration
The School Board of Pal m Beach County, Florida
3910 RCA Boul evard, Suite 1011

Pal m Beach Gardens, Florida 33410-4283



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMENDED
ORDER.  ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN VWHI CH TO SUBM T

VWRI TTEN EXCEPTI ONS. SOMVE AGENCI ES ALLOW A LARCGER PERICD OF TIME WTHI N WH CH TO
SUBM T WRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT W LL | SSUE THE

FI NAL CRDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FCOR FI LI NG
EXCEPTI ONS TO THI S RECOVMENDED ORDER.  ANY EXCEPTI ONS TO THI' S RECOMVENDED CRDER
SHOULD BE FI LED W TH THE AGENCY THAT W LL | SSUE THE FI NAL ORDER IN THI S CASE.



